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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1*

Whether or not the trial court abused its

discretion in awarding to appellant alimony of $550.00 per
month.

iii

DETERMINATIVE STATUTES

S e c t i o n 3 0 - 3 - 5 ( 1 ) , Utah Code A n n o t a t e d , a s amended.
When a d e c r e e o f d i v o r c e i s r e n d e r e d , t h e c o u r t may
include in i t equitable orders r e l a t i n g to the children,
p r o p e r t y , and p a r t i e s . . .

STATEMENT OF THE CASE

Statement of the Nature of the Case
This is an appeal from a final judgement of a decree
of divorce and related relief, and specifically, from the
adequacy of the alimony award.

Disposition of the Case in the Lower Court
On July 3, 1986, following a non-jury trial held June
9, 1986, the Honorable Rodney Page presiding, the Court entered
a Decree of Divorce which, among other things, awarded
appellant alimony in the sum of $550.00 per month.

Statement of the Facts
The facts as reported by appellant in her brief are
substantially correct and accurate.

However, appellant is not

physically disabled and unable to work so as to assist in her
financial needs (Tr., 82), (F. para. 17).

SUMMARY OF ARGUMENT
The trial judges Findings of Fact and Conclusions of
Law were based upon and consistent with the evidence introduced
at the time of the divorce matter and his order awarding
appellant $550.00 per month as alimony was well within his
statutory discretion.

ARGUMENT

During trial of the divorce action, appellant asserted
her monthly
perceived

financial

needs

needs to be $1,040.00

included

the

anticipated

(Tr. 48).

payment

of

Her

future

income and capitol gains taxes, purchase of a new automobile,
and costs of borrowing moneys, if necessary, to pay respondent's
equity lean interest in the family home awarded to appellant.
Having

received

appellant's

testimony

in

those

regards, and having considered exhibits introduced on her behalf
and in support thereof, and having weighed the credibility of
the

same,

the

Court

found

appellant's

realistic

monthly

financial needs to be but $700 - $800 (F. para. 15) and awarded
her alimony in the sum of $550.00 per month.
The

Court's

findings

were

well

within

the

trial

judge's statutory discretion, in keeping with his analysis and
consideration

of

all

the

evidence

received

and

following

argument by appellant's counsel.
Though

asserting

physical

disability

affecting

her

employability, appellant denied any functional disability (Tr.,
82) and

acknowledged

continued

participation

in recreational

activities such as fishing, camping, hiking, etc. (Tr., 81) and
continued

ability

to

fully

perform

her

household

responsibilities.
Again, having weighed and considered the evidence, the
trial judge found appellant capable of employment, if only of a

minimal nature and variety, and capacity to assist herself in
her

perceived

judge's

monthly

financial

needs

(F. para.

17).

The

findings as in keeping with the evidence, were well

within his statutory discretion.
Respondent's

ability

to provide

spousal

support is

manifested in the Court's order that he pay appellant alimony of
$550.00 per month.

In fixing

said

amount the Court

again

weighed and considered those of the appellant (Tr., 114), (F.
para. 16), and his need to re-establish and furnish a place of
residence for himself.

The Court's award was consistent with

the

within

evidence

and

well

the

trial

judge's

statutory

discretion.
The legal authority cited in appellant's brief does
epresent the current law in the State of Utah and should be
pplied in the instant situation.

CONCLUSION
The trial judge's award of alimony to the appellant
as consistent with the total of the evidence received at the
ime of trial, as weighed and considered by the trial judge and
he trial judge's resultant order was well within the discretion
xtended trial judges in domestic matters.
Appellant's

appeal

should

be

dismissed

ithout merit and the trial judge's order affirmed.

as

being

Respectfully submitted,
GRIBLE^, ECHARD & WARD

NDLEY P. GRIDLEl
ttorney for/Kesi
635 2 5 t l y S ^ r e e t /
Ogden, im*h 8,4401
( 8 0 1 ) 62;

ACKNOWLEDGEMENT

Delivery and receipt of four (4) true and correct copies of the
above and foregoing Brief of Respondent is hereby acknowledged,
this

day of December, 1986.

MARTIN W. CUSTIN
Attorney for Appellant

MARTIN W. CUSTEN
MARQUARDT, HASENYAGER & CUSTEN
Attorneys for Plaintiff
2661 Washington Boulevard, Suite 202
Ogden, Utah 84401
Telephone: (801) 621-36 6 2
Utah State Bar No. 0785

IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH

FAYE S. GERMER,

:

Plaintiff,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

:

vs.

:

WALLACE DEAN GERMER,

:

Defendant.

Civil No. 38581

:

The above entitled matter came on for trial before
the Honorable Rodney Page, a judge of the above entitled
court, sitting in open court without a jury, on the 9th day
of June, 1986, on plaintiff's complaint and defendant's
counterclaim

both

seeking

divorce

and

related

relief.

Plaintiff was both personally present and represented by her
attorney

Martin

W.

Hasenyager & Custen.

Custen

of

the

firm

of

Marquardt,

Defendant appeared, both in person and

by his attorney Findley P. Gridley of Gridley, Echard &
-Ward.

The parties were both sworn and testified, and the

court, being now fully advised in the premises, and having
received into evidence various exhibits, and having consid-
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ered the same, makes and enters the following:
FINDINGS OF FACT
1.

Both parties were residents of the County of

Davis, State of Utah at least three months prior to the commencement of this action.
2.

The parties are wife and husband, having been

married on or about August 30, 1968.
3.

No

children

were

born

the

issue of

this

marriage.
4.

Each party has treated the other with cruelty,

causing the other great mental distress and suffering, and
rendering

further

marital

relations

between

the parties

intolerable.
5.

During the period of their marriage, the par-

ties acquired ownership interest in real property, to wit:
a house and land located at 190 N. Main in the City of
Layton, County of Davis, State of Utah; and some land with a
trailer on it known as Mt. Tabby Springs, Plat 3, Block 2,
Lot 2CL, located in Duchesne County, State of Utah.
6.

During

their

marriage,

the

parties

have

acquired personal property, consisting of the following:

a

1969 Toronado automobile; a General Electric refrigerator; a

Germer 7. Germer
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hutch; a washer

and

dryer; a couch

and

loveseat; some

Leconte Stewart pencil sketches; some Noritake china sent
from

Thailand;

a

Whirlpool

refrigerator;

a

jeep;

a

snowblower; two chainsaws; a heater; a barbeque; a 1983 Ford
automobile; and some stock certificates.
7.

During

their

marriage,

the

parties

have

incurred certain debts and obligations, including but not
limited to the following:

a purchase price on the home

located in Davis County, Utah.
8.

Prior

to their marriage, the parties lived

together for a period of time.

In 1965, defendant took out

a personal loan to assist the plaintiff in retaining ownership of the real property and home in Davis County, and the
defendant made payments on the same loan at the rate of
approximately ?80.00 per month until the parties were married in August, 1968. Since that time, the payments on that
loan have been paid out of joint marital assets.
9.

Prior to marrying the defendant, the plaintiff

had approximately ?2,000-$3,000 equity in the Davis County
house and land.
10.

That the real property of the parties located

in Davis County, Otah has been appraised, and the fair mar-
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ket value by virtue of the appraisal is $44,000.00, with a
remaining purchase price balance of $3,156.00, for a net
equity of $40,844.00.
11.
ties

During the period of their marriage, the par-

acquired

the

following

ownership

in

the following

accounts and in the following amounts:
Beneficial Life IRA Account
Utah State Retirement Account
First Security Bank IRA Account
First Security Bank Checking Account
First Security Bank Savings Account
America First Credit Union Savings Account
America First Credit Union Checking Account
TOTAL
12.

$ 1,700.00
8,750.00
2,400.00
1,300.00
1,100.00
2,100.00
630.00
$17,980.00

That the defendant had approximately $4,000.00

in a savings account with America First Credit Union which
he gave to his children from a prior marriage during 1985.
This money was defendant's prior to marrying the plaintiff.
13.

That

during

the

period

of

the

parties1

marriage, and more particularly in January, 1986, the defendant made a gift of approximately $1,300.00 to his son in
Canada.

Said gift coming out of marital assets.
14.

That during the period of the parties1 marriage

in 1985, the plaintiff made a gift to her son from a prior
marriage

of

approximately

$1,000.00

out of

MARQUARDT, EASENYAGER & CUSTEN
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assets.
15.

That the plaintiff has income exclusive of any

monies given to her by the defendant, in the amount of
$139.00 per month, being her social security money, and has
realistic monthly expenses, including her monthly debt obligations, of $700-$800 per month.
16.

That

the

defendant

has monthly

income of

$1,909.00 per month, from his federal civil service retirement and his social security, and has monthly expenses realistically of $700-$800 per month, and perhaps a little bit
more than that because the defendant will have to pay rent
for a residence.
17.

The plaintiff is able to find work upon a mini-

mum basis.
18.

The plaintiff has incurred reasonable attor-

ney's fees in this matter, in the amount of $1,596.00,
together with $305.90 in costs.
From the above and foregoing Findings of Fact, the
court arrives at the following:
CONCLUSIONS OF LAW
1.

That each party is entitled to be awarded a

Decree of Divorce from the other, the same to become final
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upon signing by the judge and filing with the clerk of the
Second Judicial District Court of Davis County, State of
Utah.
2.

That the amount of money paid on the loan by

the defendant, said loan being the one taken out to help
"plaintiff save the house in Davis County, approximately cancels out the amount of equity the plaintiff had in the house
prior to marrying the defendant, and the two should balance
each other out.
3.
assets

That the parties should share equally in the

in the various

IRA's, savings accounts, checking

accounts and the like, in the amount of $8,990.00 each.
4.

That the $4,000.00 given by the defendant to

his children out of his America First Credit Union savings
account was given from funds defendant acquired prior to the
parties1 marriage and not out of part of the marital estate.
5.

That the $1,300.00 that defendant gave to his

son as a gift and the $1,000.00 that was given to plaintiff's son as a gift offset each other and shall not be
considered as property available for marital distribution in
this divorce case.
6.

That the plaintiff should be awarded as her

MARQUARDT, HASENYAGER & CUSTEN
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sole and separate personal property, free and clear of any
claim

of

the

defendant,

the

following

property:

the

Toronado; the General Electric refrigerator; the hutch; the
washer

and

dryer;

the

couch

and

loveseat;

the Leconte

Stewart sketches.
7.

That the Noritake china was a gift from the

defendant to the plaintiff, and therefore is not to be considered as marital property subject to division herein..
8.

That the defendant is awarded the following

personal property of the parties, free and clear of any
claim of the plaintiff whatsoever:

the Whirlpool refrigera-

tor; the jeep; the snowblower; the chainsaws; the heater;
the barbeque; and the 1983 Ford automobile.
9.

That the defendant is also awarded those items

sent to him by his daughter, with no value assigned -to them,
and the frying pans from his mother.
10.
equally

That the parties should be entitled to share

in the personal property

awarded

to each other

herein, and that the personal property awarded to the plaintiff in paragraph 6 above was in the amount of ?1,400.00,
and the personal property awarded to the defendant in paragraph 8 above was in the amount of $6,225.00.

MARQUARDT, HASENYAGER & CUSTEN
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figures added together equal $7,625.00, one-half of which is
$3,812.50.

Therefore, the offsetting amount is $2,412.50,

which should be paid over to the plaintiff.
11.

That the real property of the parties located

at 190 N. Main in the City of Layton, County of Davis, State
of Utah, should be awarded to the plaintiff, subject to an
equity lien in the defendant in the amount of one-half of
the equity, which is $20,422.00 for the defendant's onehalf, provided that from that should be subtracted the additional

equalization

figures

of

$8,990.00

for

the

equalization of the IRA accounts, checking accounts and savings accounts, and $2,412.50 for the equalization and the
other personal property, leaving a final equity interest of
the defendant of $9,019.50. Said lien is due upon the first
occurrence of sale of the home or five years from the date
the Decree of Divorce becomes final, whichever occurs first,
provided further that if the property appreciates in value
during the 5-year period, defendant shall share equally in
any increase in value up to fifteen percent (15%).
12.

That

the

land

of

the

parties

located

in

Duchesne County, State of Utah, as well as the stock, should
be sold and the proceeds divided equally.

MARQUARDT, HASENYAGER & CUSTEN

Germer v. Germer
Civil No. 38581
Page 9

13.

That the plaintiff should be awarded from the

defendant, as and for alimony, the sum of $550.00 per month,
commencing with June, 1986, which may be terminated upon a
showing of a material change in circumstances.
14.

That_ the defendant should pay and contribute to

the plaintiff's attorney's fees the sum of $500.00.
15.

Let Judgment and Decree be entered in accor-

dance herewith.
DATED this

*£*

day of

N^\

BY THE COURT:

RODNEyPAGE
District Court Judge

MARQUARDT, HASENYAGER & CUSTEN

, 1986.

MARTIN W. CUSTEN
MARQUARDT, HASENYAGER & CUSTEN
Attorneys for Plaintiff
2661 Washington Boulevard, Suite 202
Ogden, Utah 84401
Telephones
(801) 621-3662
Utah State Bar No. 0785

IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH

FAYE S. GERMER,

DECREE OF DIVORCE

Plaintiff,
vs.
Civil No. 38581

WALLACE DEAN GERMER,
Defendant.

The above entitled matter came on for trial before
the Honorable Rodney Page, a judge of the above entitled
court, sitting in open court without a jury, on the 9th day
of

June, 1986, on

counterclaim

plaintiff's

both

seeKing

complaint

divorce

and

and

defendant's

related

relief.

Plaintiff was both personally present and represented by her
attorney

Martin

W.

Hasenyager & Custen.

Custen

of

the

firm

of

Marquardt,

Defendant appeared, both in person and

by his attorney Findley P. Gridley of Gridley, Echard &
Ward.

The parties were both sworn and testified, and the

court,

being

now

fully

advised

in

the

premises, having

received into evidence various exhibits, and having already
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made and entered, separately and in writing, its Findings of
Fact and Conclusions of Law, and having therein directed
entry of Judgment and Decree in accordance therewith.
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND
DECREED as follows:
1.

That each party is awarded a Decree of Divorce

from the other, the same to become final upon signing by the
judge and filing with the clerk of the Second Judicial
District Court of Davis County, State of Utah.
2.

That the defendant is awarded as his sole and

separate property the following accounts that were marital
assets:

the IRA with Beneficial Life in the amount of

$1,700.00; the Utah State Retirement Account in the amount
of $8,750.00; the First Security Bank IRA in the amount of
$2,400.00; the First Security Bank checking account in the
amount of $1,300.00; the First Security Bank savings account
in the amount of $1,100.00; the America First Credit Union
savings account in the amount of $2,100.00; the America
First

Credit

Union

checking

account

in

the

amount

of

$630.00.
3.

That the $4,000.00 the defendant gave to his

children in approximately April, 1985, said money coming

MARQUARDT, HASENYAGER & CUSTEN
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from his America First Credit Union savings account, are not
part of the marital estate.
4.

That the $1,300.00 gift the defendant made to

his son in January, 1986 and the $1,000.00 gift that plaintiff made to her son in 1985 balance each other out.
5.

That the plaintiff is awarded as her sole and

separate personal property, free and clear of any claim of
the defendant, the following property:

the Toronado; the

General Electric refrigerator; the hutch; the washer and
dryer; the couch and loveseat; the Leconte Stewart sKetches;
the Noritake china; together with her own personal belongings and effects.
6.

That the defendant is awarded the following

personal property of the parties, free and clear of any
claim of the plaintiff whatsoever:

the Whirlpool refrigera-

tor; the jeep; the snowblower; the chainsaws; the heater;
the barbeque; the 1983 Ford automobile; the items sent to
him

by his

daughter; the

frying

pans from his mother;

together with his personal belongings and effects.
7.

That the plaintiff is awarded as her sole and

separate property, free and clear of any claim of the defendant, the following real property of the parties:

MARQUARDT, HASENYAGER & CUSTEN
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and land located at 190 H. Main in the City of Layton,
County of Davis, State of Utah, subject to a lien for the
defendant's equity in the amount of 59,019.50, said lien
being due upon the first occurrence of the sale of the home
or the expiration of five years from the date the Decree of
Divorce becomes final, provided, further, that if said real
property appreciates in value within the first five years
from the date on which the Decree of Divorce becomes final,
defendant shall share equally in any increase in value up to
fifteen percent (15%) in total appreciation in value,
8.

That

the

land

of

the parties

located

in

Duchesne County, State of Utah, as well as the stocfc, shall
be sold and the proceeds divided equally.
9.

That the plaintiff is awarded from the defen-

dant, and the defendant is ordered to pay to the plaintiff,
as and for alimony, the sum of $550.00 per month, commencing
with

June,

1986,
a.

subject

to

the

following

conditions:

Said alimony payments shall terminate upon

the plaintiff's death;
b.

Said alimony order may be terminated or

modified upon a showing of a material and substantial change
in circumstances of the parties justifying the same.

MARQUARDT, HASENYAGER & CUSTEN
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10.

That the defendant is ordered to pay to the

plaintiff and plaintiff is granted a judgment against the
defendant in the amount of $500.00 as and for a contribution
of the defendant

to the plaintiff's attorney's fees and

costs.
11.

That each of the parties shall execute and

deliver to the other party any deeds, stock certificates,
insurance policies, assignments, and any other documents or
instruments as may be necessary to release the claim of the
other in their respective real and personal properties as
now held in the possession of each of the parties.

Each

party has entered his or her appearance before this Court
and this Court hereby assumes continuing jurisdiction and
authority to enter such Orders as may be necessary or appropriate to accomplish the purposes of this paragraph.
DATED this

%^

day of

^>^\^

BY THE COURT:

RODNBYPAGE
District Court Judge

>

INDLZY p.
Attorney z&rf Defendant
MARQUARDT, HASENYAGER & CUSTEN

, 1986.

